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2017 MISSOURI LEGISLATIVE SESSION OVERVIEW

The election in November of Eric Greitens as Missouri’s Governor changed the political landscape in Missouri.  Issues that were nonstarters because Democratic Governor Jay Nixon would veto the bills now could be brought up for passage with a much stronger chance to become law.  This new dynamic affected labor issues the most.  At the beginning of the session, a Right To Work bill was passed and signed by the new governor.  Bills to repeal prevailing wage and enact “paycheck protection” were brought to the precipice of passage.  Disagreement and disorganization in the senate eventually caused the workings of the state legislative process to come to a crawl.  Consequently, most bills that were detrimental to the area’s construction industry were left unpassed.  These issues will resurface for the 2018 session, though. 
Along with labor issues, the governor also directed attention to tax credits in the state.  A commission was convened to examine the tax structure of the state and deliver a report to recommend changes for a fairer system.  The report, due out shortly, will not be favorable to the Historic Preservation and Low-Income Housing Tax Credit Programs.
The Governor has called two special sessions since the regular session ended May 12th, which is unusual, but neither were related to construction industry issues.  Rumors have been circulating that more special sessions may be called. 

Below are detailed summaries of the significant legislative issues facing the regional construction industry and what happened to them this past session.

TAX CREDIT PROGRAMS LEFT INTACT FOR NOW, BUT UPCOMING TAX COMMISSION REPORT WILL DRIVE DEBATE NEXT SESSION
Legislation Did Not Pass

Over the past decade, the state of Missouri’s budget generally determined if tax credits were going to be debated to any great length.  The worse the budget being forecast, the more the tax credit programs were going to be under siege.  This year the budget was strained, so tax credits were on the chopping block again.

For members of The Builders’ Association, the Low-Income Housing Tax Credit Program and the Historic Preservation Tax Credit Program are critical economic development tools.  Staff follows these programs carefully and have fought back changes over the last decade.  This year turned out to be our hardest fight yet, but next session will be even more difficult.  The Governor convened the Governor’s Committee for Simple, Fair, and Low Taxes.  Committee members were appointed to look at all aspects of our state’s tax system, including tax rates, the kinds of taxes utilized and tax credits.  A report is due no later than June 30th.   The individuals appointed to the committee are not supporters of the tax credit programs, so staff does not anticipate a favorable report.

Staff has been working closely with a statewide coalition called Historic Preservation for Missouri.  The coalition’s work has centered around education of elected officials on the value of the Historic Preservation Tax Credit Program and its positive influence in all corners of the state.  Staff will be working closely with the group over the next session to blunt efforts to destabilize the important program.
No less than 14 bills were filed in the legislature this session regarding tax credits.  The one silver lining for tax credit supporters of the Governor convening the tax commission was that it stopped all efforts in the legislature to alter the tax credit programs.  Legislators wanted to wait to see the report and likely will use some of the committee’s recommendations to craft legislation next session.
Staff will continue to be engaged fully on this issue and will be working closely with the statewide coalition.  Next session will be a challenge.
RIGHT TO WORK SIGNED INTO LAW BY THE GOVERNOR, BUT SIGNATURES ARE BEING COLLECTED TO BRING A STATEWIDE VOTE
Legislation Passed

Passing a Right To Work bill in the legislature has been nothing new for the current legislature, but Democratic Governor Jay Nixon always vetoed the measures.  With the election of Republican Governor Eric Greitens, the path to passage was opened.
Seven Right To Work (RTW) bills were filed this session, six in the House and one in the Senate.  The bills were HB 42 filed by Rep. Bill White, HB 91 filed by Rep. Holly Rehder, HB 131 filed by Rep. Bill Lant, HB 265 filed by Rep. Rick Brattin, HB 314 filed by Rep. Charlie Davis, HJR 15 filed by Rep. Andrew McDaniel, and SB 19 filed by Senator Dan Brown.  The bills all have the same general language.  The differences include not exempting current labor agreements (HB 91 and SB 19) and making the proposal into a constitutional amendment (HJR 15).
SB 19 became the vehicle for this issue early in the legislature.  The Senate quickly acted on this proposal and sent the bill to the House by the end of January.  It was amended to not apply to existing labor contracts.  The House then took up the substitute bill and passed it by February 2nd. The Governor signed it on the 6th.  As with other bills not including an emergency clause, the bill is set to become law in Missouri on August 28th.
In the meantime, a little-known law has been utilized to possibly derail the signed law.  Shortly after the Governor signed the bill, the Missouri AFL-CIO and the Missouri NAACP jointly filed a petition to call a referendum for a statewide vote.  If voters vote down the measure, the law will not go into effect.  The organizations have to gather roughly 90,000 valid signatures to place the measure on the ballot.  Those signatures are due on August 28, the same day the law is set to go into effect.  If enough valid signatures are collected, the law will be suspended until a statewide vote can decide it (probably in April 2018).
As the legislature watched this scenario unfold, they decided to attempt to pass another one of the RTW bills, but this time include an emergency clause to have the law go into effect upon the Governor’s signature (before the statewide signatures can be gathered).  HB 91, which was packaged together with the other House RTW bills (excluding HJR 15), had already passed the House and was sitting in the Senate General Laws Committee.  The Senate then voted it out of that committee.  It sat on the Senate calendar, but was never brought up during the last days of the session.
Opponents of the law have been hard at work collecting signatures and raising a lot of money for a statewide campaign.  Stay tuned.

PREVAILING WAGE LAW LEFT INTACT, BUT SENATE PRESIDENT CALLS FOR AN INTERIM COMMITTEE TO STUDY LABOR REFORMS
Legislation Did Not Pass

Over the past decade, certain legislators have tried repeatedly to repeal or significantly alter Missouri’s prevailing wage law.  Originally passed in 1957, and based on the 1931 federal Davis-Bacon law, Missouri prevailing wage has been criticized for its reporting and wage determination processes.  Proponents, like The Builders’ Association, have supported the law due to its help creating a livable wage for construction workers, recruiting into the construction industry, funding substance abuse programs, funding apprenticeship programs and helping insure public projects are of high quality and completed by local contractors.
The Governor made it a point to mention in his State of the State address earlier this year that he would like to see the state’s Davis-Bacon Act repealed.  Of course, he was referring to the state’s prevailing wage law.  Consequently, there is much pressure from the state’s elected leadership to significantly alter or repeal the law.

Similar to past years, several bills to alter the prevailing wage statutes were filed this session.  In the House, nine bills were filed.  HB 44, presented by Rep. Bill White, prohibited the Missouri Housing Development Commission from requiring a prevailing hourly wage to be paid to a contractor on a project for a housing tax credit if it is in a Governor-declared disaster area.  The bill was subsequently amended to delete the “Governor-declared disaster area” language to make it apply to all MHDC housing tax credit projects.  Rep. Joe Don McGaugh filed HB 78, which originally allowed public bodies to opt out of prevailing wage laws for projects that were $750,000 or less.  It was subsequently amended in committee to allow any public body to opt out of the prevailing wage requirements for the construction of public works when the contract awarded was $1 million or less. Additionally, any public body within a third or fourth class county may opt out of state prevailing wage requirements regardless of the amount of the contract awarded.  Also, the bill limited the prevailing wage for public works performed in second, third, and fourth class counties to 60% of the federally set prevailing wage for public works. The bill also established the "School Construction Act" which exempted construction and maintenance work done for school districts and public institutions of higher education from prevailing wage requirements upon a majority vote of the respective governing board. If a school district or public institution of higher education elected to not exempt itself from prevailing wage requirements, then the prevailing wage for associated public works would have been 60% of the federally set prevailing wage for public works.  Rep. McGaugh also filed HB 79, which established the School Construction Act and exempted construction and maintenance work done for certain school districts from the prevailing wage requirement upon the school board’s approval.  This law did not apply to school districts in Jackson, St. Charles, St. Louis or Jefferson Counties (the four charter counties found in the state).  Both HB 44 and HB 78 were passed from their first committee.  HB 79 had a public hearing, but remained in committee.
In addition, HB 104 was filed by Rep. Warren Love.  This proposal fully repealed Missouri's prevailing wage law. The bill required contractors and subcontractors to pay employees state or federal minimum wage, whichever was higher. Contractors and subcontractors would have been permitted to pay higher than the minimum wage if they chose, but that was not a requirement.  This bill was taken up in the House and passed.  As the prevailing wage bill that went the furthest along in the process, it ultimately died while sitting on the Senate calendar.  It had some quick debate and substitute language was offered on the floor during the last hours of the session, but discussion quickly ended and a vote was not taken.
In addition, HB 132, sponsored by Rep. Bill Lant, was filed and allowed public bodies to opt out of prevailing wage laws for public works projects that were $750,000 or less.  Rep. Lant also filed HB 133.  This bill established the School Construction Act which exempted construction and maintenance work done for certain school districts from the prevailing wage requirement upon majority vote of the district's school board. This provision did not apply to school districts in Jackson, St. Charles, St. Louis, or Jefferson counties (the state’s charter counties).  This bill was similar to HB 79.  HB 132 completed a public hearing, but remained in committee.  HB 133 was passed out of its first committee, but died in the Rules Committee.
Rep. Charlie Davis from Webb City in Southwest Missouri also filed HB 309.  The proposal allowed any municipality to opt out of the provisions regarding prevailing wages for the construction of public works.  It passed out of its original committee, but died in the Rules Committee.  Rep. Allen Andrews from Grant City in Northwest Missouri filed HB 475 and HB 476.  HB 475 exempted counties of the third and fourth classification from the provisions regarding prevailing wages for the construction of public works projects for which the contract awarded was less than $500,000.  It completed a public hearing, but remained in committee.  HB 476 just exempted counties of the third and fourth classification from the provisions regarding prevailing wages for the construction of public works projects no matter the contract size.  HB 476 died in the House Rules Committee.
In the Senate, two prevailing wage bills were filed.  SB 20, filed by Senator Dan Brown from Rolla, fully repealed the law pertaining to prevailing wage.  It was the vehicle used by leadership to jumpstart the discussion.  It had a hearing in mid-January and then sat on the Senate calendar for the rest of the session.  SB 29, filed by Senator David Sater, modified the definition of "construction" for purposes of prevailing wage laws. The definition of "maintenance work" was also modified to include repairs that restored existing facilities to a previous state or condition or improved the utility or enhanced the appearance of existing facilities when the size, type or extent of the existing facilities was not thereby changed or increased. Maintenance work further included any improvement done that does not exceed the original cost of the facility.  SB 29 had a public hearing, but remained in committee.
From attending hearings and working with different partner coalitions, to many one-on-one discussions with lawmakers, much time has been spent trying to persuade officials of the value of the prevailing wage law to this state and the importance of it to so many construction companies and workers throughout Missouri.  From these discussions, it now does seem that lawmakers are coming off their hopes for full repeal and realize how it would negatively affect many businesses around the state.  
With no final action occurring on any of the prevailing wage bills this session, the law remains intact.  However, Senator Richard, the Senate President, just called for the formation of the Senate Interim Committee on Labor Reform to study public sector labor issues like “paycheck protection” and prevailing wage.  Typically, such committees are created to study an issue and make recommendations that form legislation in the next session.  The formation of this committee indicates that the Senate leadership wants some action on this issue in the next session and that it does not expect a special session to be called to focus on these issues.   It also signals that Senate leadership believes that a forum for some sort of compromise may be appropriate.
The members selected for the interim committee are Senator Dave Schatz (committee chair), Senator Dan Brown (committee vice-chair), Senator Jake Hummel, Senator Brian Munzlinger, Senator Bob Onder, Senator Ryan Silvey, and Senator Gina Walsh.

Like 2017, the Senate is the chamber that will decide the fate of this issue in 2018.  The House leadership has said it will pass basically whatever is sent to them from the Senate.  The Builders’ Association has strongly opposed repeal and wishes that any compromise leaves the PW law intact and as close to its current form as possible.
OTHER BILLS OF INTEREST

Legislation Did Not Pass

Paycheck Protection:  Two bills were filed this session, HB 251 and SB 21.  They contained similar language that has been used for bills over the last several sessions.  Specifically, the bills prohibited any sum from being withheld from the earnings of a public employee for the payment of any portion of dues, agency shop fees, or other fees paid by public employee members of a public labor organization or a public employee who is a nonmember except upon the annual written or electronic authorization of the employee.  In addition, a public labor organization is prohibited from using or obtaining any portion of dues, agency shop fees, or any other fees paid by member and nonmember public employees to make political campaign contributions or expenditures unless it obtains a written or electronic authorization from the member or nonmember within the previous 12 months.  The bill further required public labor organizations to maintain financial records, identical to those required by federal law (29 U.S.C. 431(b)), for no less than five years. It also stated each report required under the section must be made available to employees in a searchable electronic format. If a public labor organization failed to make the reports available to an employee, that employee would have a cause of action against the organization.  HB 251 made it the farthest.  It sat on the Senate calendar, but failed to get the final vote to send it to the Governor.  SB 21 didn’t even make it out of the Senate for a House vote.
Legislation Passed

Project Labor Agreements:  SB 182 was filed by Senator Bob Onder and HB 126 was filed by Rep. Rob Vescovo.  The bills were substantially similar.  Current law prohibits the state, or any agency or instrumentality of the state, from requiring, or prohibiting, bidders from entering into agreements with labor organizations when entering into contracts for the construction of public projects funded by more than 50% by the state. This act removes the 50% funding threshold and further prohibits the state, any agency, or political subdivision, or instrumentality of the state from requiring, or prohibiting, bidders from entering into agreements with labor organizations when entering into contracts for the construction, repair, remodeling, or demolition of a facility. Discrimination against such bidders was also prohibited. Moreover, the state, any agency, political subdivision, or instrumentality of the state, shall not encourage or give preferential treatment to bidders who enter or refuse to enter into agreements with a labor organization.  SB 182 did pass in both houses of the legislature and the Governor signed the legislation on May 30th.  The law will go into effect on August 28th.
Legislation Did Not Pass

Prompt Pay:  A bill, HB 944, was filed by Rep. Alan Green from St. Louis that shortens the time for payment.  Specifically, the bill provided that when a contractor performs according to the provisions of a contract, the owner or owner's representative shall pay the contractor within 15 days of receipt of any payment request based upon work completed or service provided under the contract.  A subcontractor who has performed according to the provisions of a subcontract with a contractor or another subcontractor shall be paid within 10 days of receipt by the contractor or other subcontractor of any periodic or final payment. Payments may be withheld under certain specified conditions.  In any action to enforce a claim under the bill, the prevailing party may recover interest and reasonable attorney fees. The provisions of this bill did not apply to improvements to real property of 12 or fewer residential units, or to contracts entered into prior to August 28, 2017.  This bill was only assigned to a committee in the House on the last day of the session and it died there.
Legislation Passed

UMKC Downtown Conservatory:  One of the Greater Kansas City Chamber’s Big 5 initiatives has been to build a new home for UMKC’s Conservatory of Music and Dance just south of the Kauffman Center for the Performing Arts in downtown.  This project has a price tag of $96 million.  Private donations are being pledged to cover half the amount.  HCR 19, filed by Clay County Rep. Noel Shull, instructs the state to issue bonds to pay for the remaining $48 million.  The legislation passed the House on March 14th and the Senate on April 27th.  It now sits on the Governor’s desk.  Staff is hopeful it will become law.
Legislation Passed

Workers’ Compensation:  SB 66, filed by Senator Dave Schatz, makes several changes to the Workers’ Comp law.  This act authorizes, beginning January 1, 2018, a shareholder of an S corporation with at least 40% or more interest in the S corporation to individually elect to reject coverage under the workers' compensation laws by providing a written notice of the rejection to the S corporation and its insurer.  In addition, the term "maximum medical improvement" is defined as the point at which the injured employee's medical condition has stabilized and can no longer reasonably improve with additional medical care, within a reasonable degree of medical certainty.

Furthermore, in the case of temporary total and temporary partial disability benefits, such benefits shall only continue until the employee reaches maximum medical improvement unless such benefits are terminated by the employee's return to work or are otherwise terminated under law. In the case of permanent total disability, compensation shall be paid during the continuance of such disability from the date of maximum medical improvement for the lifetime of the employee at the appropriate weekly rate. 

The act also modifies provisions relating to compromise settlements under workers' compensation laws. For all compromise settlements offered after a claimant has reached maximum medical improvement, such claimants have 12 months after receiving an initial permanent disability rating from the employer's physician to acquire a rating from a second physician of his or her own choosing. Absent extenuating circumstances, if after 12 months the claimant has not acquired a second rating then any compromise settlement entered into shall be based upon the initial rating. Employers may waive these provisions with or without stating a reason.

This act provides that any positive test for a nonprescribed controlled drug or the metabolites of such drug from an employee shall give rise to a rebuttable presumption that the tested nonprescribed controlled drug was in the employee's system at the time of an accident or injury and that the injury was sustained in conjunction with such drug.  There are four items that must be satisfied for this to occur.
If an employee voluntarily separates from employment at a time when the employer made work available for the employee which was in compliance with any medical restriction imposed upon the employee as a result of an injury that is the subject of a claim for benefits under workers' compensation, neither temporary total disability nor temporary partial disability benefits shall be payable to the employee.
Other changes were made.  Please click on the bill link above to read more.  This bill sits on the Governor’s desk ready for his signature.
________________________________

As always, if you have questions about any of the pieces of legislation above, or would like us to look into a bill or issue not listed, please contact Allen Dillingham, Government Relations Director for The Builders’ Association, at 816-595-4121 or adillingham@buildersassociation.com.  We also encourage you to contact your elected representatives on these pieces of legislation and other issues important to you and your business.
